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STATEMENT OF THE | SSUES

The issues are whet her Respondent is guilty of failing to
practice dentistry in accordance with the applicable standard of

perf ormance and, if so, what penalty should be inposed



PRELI M NARY STATEMENT

By Adm nistrative Conplaint filed February 28, 2005,
Petitioner alleged that Respondent treated C. J. from June 23,
1999, through August 15, 2002. The Admi nistrative Conpl ai nt
alleges that C. J. visited Respondent's office on Septenber 26,
2002, but he did not treat her on that date.

The Adm nistrative Conplaint alleges that, on July 10,
2002, Respondent performed a scale and root plane of the |ower
| eft quadrant of C. J.'s nouth. He also allegedly debrided the
| ower left quadrant with irrigation using Peridex®.

The Adm nistrative Conplaint alleges that, on July 17,
2002, Respondent prepared teeth nunbers 14, 18, and 19 for
eventual crown placenent, took inpressions, and placed tenporary
crowns. He also allegedly scaled and root planed the upper |eft
gquadrant by using irrigation with Peri dex®.

The Adm nistrative Conplaint alleges that, on July 23,
2002, Respondent performed a scale and root plane of the | ower
right quadrant of C. J.'s nouth with irrigation using Peridex®
He al so all egedly prepared teeth nunbers 3 and 30 for eventual
per manent crown pl acenent, took inpressions, and pl aced
tenporary crowns. Respondent allegedly renoved the tenporary
crowns on teeth nunber 18 and 19, nmade adj ustnents, and cenented
the tenporary crowns back into place after irrigating with

Peri dex®



The Adm nistrative Conplaint alleges that, on or about
August 15, 2002, Respondent cenented the permanent crowns on
teeth nunbers 3, 14, 18, 19, and 30.

The Administrative Conplaint alleges that full radi ographs
reveal ed defective crown restorations of teeth nunbers 3, 14,
and 18. These crowns all egedly exhibited open margins, as
di sclosed in the periapical and bitew ng radi ographic view,
evidence of a clinical result bel ow the m ni nrum standard of
care. The Adm nistrative Conplaint alleges that the appropriate
clinical procedure is to check marginal integrity clinically and
radi ographically prior to cenenting the restorations.

The Admi ni strative Conplaint alleges that Respondent
performed periodontal treatnents on C. J. on July 12 and 23,
2002. During the office visits on these dates, Respondent
all egedly took final inpressions for fixed prosthetics for C J.
The Administrative Conplaint alleges that Respondent did not
nmeet the applicable standard of care because he perforned
peri odontal treatnent on the same day that he took the
i mpressions for fixed prosthetics, which precluded the
achi evenent of proper tissue resolution and periodontal health
prior to the taking of the inpressions.

The Adm nistrative Conplaint alleges that Section
466. 028(1)(x), Florida Statutes, states that the Board of

Dentistry may inpose discipline if a dentist is guilty of dental



mal practice or inconpetence or negligence by failing to neet the
m ni num st andards of performance in diagnosis and treatnent when
measur ed agai nst generally prevailing peer performnce,

i ncl udi ng the undertaki ng of diagnosis and treatnent for which
the dentist is not qualified by training or experience.

The Adm nistrative Conplaint states that Respondent failed
to nmeet the m nimum applicabl e standard of performance: 1) by
perform ng defective crown restoration on teeth nunbers 3, 14,
and 18, as evidenced by the open margins at the distal area of
each restored crown; 2) by breaching proper clinical procedure
by failing to check marginal integrity clinically and
radi ographically prior to cenenting the restorations; and 3) by
perform ng periodontal treatnments and taking final inpressions
for fixed prosthetics on the sane visits, thus not allow ng the
heal ing of tissue and recovery of periodontal health prior to
taking the final inpressions.

At the hearing, Petitioner called two wtnesses and of fered
into evidence ten exhibits: Petitioner Exhibits 1-10.
Respondent called two witnesses and offered into evidence three
exhi bits: Respondent Exhibits 1-3. Al exhibits were admtted
except Petitioner Exhibits 4, 9, and 10, which were proffered.

The court reporter filed the transcript on July 30, 2007.
The parties filed their Proposed Recommended Orders by August 9,

2007.



Two evidentiary disputes arose after the hearing. On
August 6, 2007, Respondent filed a Mdtion to Strike Proferred
[sic] Testinony of Mguel Mntilla, D.D.S. and Boca Dent al
Records. On August 7, 2007, Petitioner filed its Response to
Respondent's Motion to Stri ke Proffered Testinony of M gue
Montilla, D.D.S. and Boca Dental Records. These are Petitioner
Exhibits 9 and 10, which were accepted as a proffer only after
the Admi nistrative Law Judge sustai ned Respondent's evidentiary
objections to these docunents. For this reason, Respondent's
notion to strike is denied.

On August 6, 2007, Petitioner filed its Notice of Filing
Redact ed Reports of Robert W Shippee, D.D.S. On August 7,
2007, Respondent filed his Mtion to Strike Redacted Reports of
Robert W Shippee, D.D.S. The notion conplains that Petitioner
was to have redacted the portions of the expert witness's report
t hat di scussed matters outside of the four corners of the
Adm nistrative Conplaint, but Petitioner failed to provide
Respondent a copy of the proposed redacted report for
exam nation and comrent prior to filing it. At the hearing, the
Adm ni strative Law Judge accepted an unredacted version of
Petitioner Exhibit 8 which is the exhibit at issue in the
nmotion to strike. At this point, it is necessary to reject the
|ate-filed exhibit and rely on the exhibit filed at the hearing,

understanding that its adm ssion does not enlarge the issues



raised in the Adm nistrative Conplaint. For this reason
Respondent’'s nmotion to strike is granted.

FI NDI NGS OF FACT

1. Respondent has been licensed to practice dentistry in
Florida since 1984. He practices prosthodontics in a general
dentistry practice. Respondent has been disciplined three
tinmes.

2. Pursuant to a stipulation, in which Respondent neither
adm tted nor denied the underlying allegations, Respondent
agreed to a reprinmand, two years' probation, 30 hours of
conti nui ng education in endodontics, 30 hours of continuing
education in crown and bridge work, 15 hours of continuing
education in risk nmanagenent, and $6000 in costs, as reflected
by a Final Order entered Novenber 2, 1995. The underlyi ng
Adm ni strative Conplaint alleged that Respondent had failed to
neet the mni num standard of perfornmance by failing to take
post - operati ve radi ographs follow ng a root canal and had fail ed
to keep adequate dental records.

3. Pursuant to a stipulation, in which Respondent neither
adm tted nor denied the underlying allegations, Respondent
agreed to a reprinmand, one year's probation, 15 hours of
continui ng education in renovabl e prosthodontics, and $1500 in
costs, as reflected by a Final Order entered April 1, 1997. The

underlying Adm nistrative Conplaint alleged that Respondent had



failed to neet the m ninum standard of performance in preparing
and fitting dentures.

4. Pursuant to a stipulation, in which Respondent admtted
t he underlying allegations, Respondent agreed to an
adm ni strative fine of $3000, 14 hours of continuing education
in crown and bridge work, and $926.53 in costs, as reflected by
a Final Order entered July 27, 2000. The underlying
Adm ni strative Conplaint alleged that Respondent had failed to
meet the m ninmum standard of performance in fitting a bridge and
crown.

5. C J. underwent a course of treatnent with Respondent
during the summer of 2002 after taking her son to Respondent for
dental work for a couple of years. As a patient, C J. first
vi sited Respondent on June 23, 1999, conpl aining of bl eeding
guns and nocturnal teeth grinding. After exam nation,

Respondent advised C. J. that her dental health was poor and
recommended a course of periodontal treatnment that woul d cost
nearly $5000. C. J. declined to commence treatnment at that tine
due to a lack of funds.

6. C. J. next saw Respondent on July 9, 2001. At this
time, she was conplaining of pain in her jaw joint, which
clicked and popped on novenent. Respondent discussed with C J.

her ongoi ng dental needs, and C. J. said that she understood



t hat she needed to undergo treatnent. However, she could still
not afford to start extensive dental work, so she did not do so.

7. By the summer of 2002, C J. realized that her dental
health required treatnment at this tine, so she borrowed sone
money froma famly nmenber in order to undergo the dental work.
A teacher, C. J. wanted to conplete the treatnment during the
summer whil e she was not teaching, although the record does not
i ndi cate whether this desire drove the treatnent schedul e.

8. Initially, C J. visited Respondent in the sunmer of
2002 for treatnent due to pain in tooth nunber 31. Respondent
referred her to an oral surgeon, who extracted the tooth, but an
ensui ng secondary infection necessitated treatnment by C J.'s
primary care physician. This process consuned the first half of
t he sumrer.

9. The treatnment that is the subject of this case took
pl ace over a five-week span in July and August 2002. On July
10, Respondent prepared two treatnment plans for C. J. One plan
i ncl uded crowns for teeth nunbers 3, 14, 18, 19, and 30. (The
ot her plan called for porcelain | am nate veneers, which are not
at issue in this case.)

10. One of the three clains stated in the Adm nistrative
Conpl ai nt states that Respondent |eft defective margins after
conpleting crown restorations of three teeth. A margin is where

the crowmn neets the tooth structure. Margins nust be conti nuous



to pronote dental health. The discontinuities in open or
defective margins nmay create a space or | edge where debris can
accunul ate and cause decay or a roughened surface that nmay
continually irritate surrounding gumti ssue.

11. According to Petitioner's expert wi tness, Dr. Robert
W Shi ppee, an open margin exi sts when the gap exceeds 50-150
m crons. According to Dr. Ronald M Fisher, an open nargin
exi sts when the gap exceeds 120 microns, "naybe a little nore.”
When he examned C. J., Dr. Fisher used an expl orer whose w dth
permtted himto detect open margins of 100 microns or nore
Radi ogr aphy does not reveal |ingual and buccal margins, but does
reveal nedial and distal margins. Distal margins, which are
| ocated on the tooth surface aligned toward the back, are al so
revealed clinically by floss or explorers.

12. On July 10, Respondent's hygi eni st scal ed and root
pl aned the teeth in the | ower |left quadrant. She perforned a
debridement of the lower |eft quadrant with irrigation using
Peri dex® Respondent did not see C. J. during this visit.

13. On July 17, Respondent took inpressions of teeth
nunbers 14, 18, and 19 in order to prepare crowns for these
teeth. Tooth nunber 14 is in the upper left quadrant, and teeth
nunbers 18 and 19 are in the lower left quadrant. M xing the
adhesive Durelon™w th Vaseline petroleumjelly, so as to reduce

t he adhesive force of this dental cenent, Respondent fitted



C. J. with tenporary plastic crowns, noting that teeth nunbers
14 and 19 had such deep decay that they m ght require root
canals. Followi ng this work, the hygienist scal ed and root
pl aned the teeth in the upper left quadrant and irrigated with
Peri dex®

14. On July 23, the hygienist scaled and root planed the
teeth in the lower right quadrant and irrigated with Peridex®.
Fol l owi ng this work, Respondent exam ned C. J., who conpl ai ned
of pain at teeth nunbers 17 and 18, so Respondent renoved these
tenporary crowns, adjusted at |east one of them and recenented
them with Durelon™and Vaseline petroleumjelly. H's notes
rai se the question whether tooth nunber 18, as well, night
require a root canal. During the same visit, Respondent took
i npressions of teeth nunbers 3 and 30 in order to prepare crowns
for these teeth. These teeth are in the upper right and | ower
ri ght quadrants, respectively.

15. On July 24, Respondent's hygi eni st scal ed and root
pl aned the teeth in the upper right quadrant and irrigated with
Peridex® C. J. reported that she was still feeling pain in the
area of tooth nunber 17. (The dental records m sreport this as
tooth nunmber 32, but C J. did not have tooth nunber 32.)
Respondent did not see C. J. during this visit.

16. On August 15, Respondent fitted C. J. with porcel ain-

fused-to-netal crowns on teeth nunbers 3, 14, 18, 19, and 30.

10



Respondent cenented these with Durelon™ but wthout the
Vasel ine petroleumjelly. Respondent checked the crowns with an
expl orer and was concerned about the margins. He directed his
staff to perform X-rays of the subject teeth, but, after trying
five tinmes, C J.'s gag reflex prevented staff fromtaking the
exposures. The dental records state that Respondent needs to
take this X-ray and check the margi ns next visit.

17. 1t is unclear why, but there were no nore visits.
C. J. visited the office on August 26 to speak with the
receptioni st about certain charges, but she was not exani ned or
treated by Respondent. C J. clains that no one in the office
gave her anot her appoi ntnent, but her recollection of events,
now five years past, was understandably inperfect. Cearly,
t here had been sone problens with charges, and the school year
had resunmed. On these facts, it is inpossible to hold
Respondent responsible for the absence of a follow-up visit.

18. Dr. Shippee and Dr. Fisher agree on three things.
First, the dental work in this case was not of high quality.
Second, the margin left on tooth nunber 14 does not neet the
appl i cabl e standard of performance inposed upon dentists, if
Respondent had conpleted treatnment of the tooth. Third, it is
not al ways bel ow the standard of perfornmance for a dentist to
cenment a permanent crown and later find a defective nmargin, as

|l ong as the dentist corrects his work.

11



19. It is relatively easy to resolve the claimin the
Adm ni strative Conplaint involving the sequence of periodonta
treatnent and the taking of inpressions. At the hearing,

Dr. Shippee admtted that it is not necessarily a departure from
the applicable standard of perfornmance for a dentist to take

i npressions and perform peri odontal treatments, such as scaling
and planing, on the sanme visit. He testified that this was
acceptabl e practice if the dentist could still record the shape
of the tooth accurately.

20. The Administrative Conplaint does not clearly identify
the teeth to which this claimapplies. The sequence of
periodontal treatment and the taking of inpressions is as
follows: July 10--treatnent of |ower left quadrant; July 17--

i npressions of teeth nunbers 14 (upper left quadrant), 18 (I ower
left quadrant), and 19 (lower left quadrant) foll owed by

treat ment of upper left quadrant; July 23--treatnent of | ower

ri ght quadrant followed by inpressions of teeth nunbers 3 (upper
ri ght quadrant) and 30 (lower right quadrant); and

July 24-treatnent of upper right quadrant.

21. Thus, the only inpressions taken after periodontal
treatnment are the inpressions of teeth nunbers 18 and 19, which
followed their periodontal work by a week, and tooth nunber 30,
whi ch took place a few mnutes after its periodontal worKk.

Dr. Shippee msread the dental records when, in his report dated

12



May 20, 2006 (Petitioner Exhibit 6), he conplained about the
performance of scaling and root planing on tooth nunber 14 on
the sane day that Respondent took an inpression of this tooth.
He assuned that Respondent's hygi eni st had worked on the tooth
bef ore Respondent did, but this is not the order shown in the
dental records. (The order in which information is recorded in
the records reveals the order in which Respondent or the

hygi eni st perfornmed services, when both persons worked on C J.
on the sane day.) Dr. Shippee's concern about trying to take a
good i npression of a tooth am dst the bl eeding associated with
scaling and planing is thus m splaced, at |least as to tooth
nunber 14.

22. The Adm nistrative Conplaint inplicitly precludes
consideration of teeth nunbers 18 and 19 because the all egations
refer to taking the inpressions on the sanme day as performng
t he periodontal treatnment. Any attenpt to prove a departure
fromthe applicable standard of performance as to teeth nunbers
18 and 19, for which the inpressions were taken one week after
treatnment, would al so have to overcone Dr. Shippee' s statenent,
in his May 20 report, that "at |east” one week nust separate the
scaling and planing fromthe taking of inpressions. Absent any
ot her evidence indicating that the condition of C. J.'s guns
prevent ed Respondent fromtaking an accurate inpression of teeth

nunbers 18 and 19, Petitioner has failed to prove that the

13



sequence of procedures as to these teeth failed to neet the
appl i cabl e standard of perfornance.

23. As to tooth nunber 30, Petitioner omtted this tooth
fromits allegations of defective margins, so, inferentially,
the margins on tooth 30 were not defective. Likew se,

i medi ately after discussing the work on tooth nunber 30,

Dr. Shippee's May 20 report finds that the margins on teeth
nunbers 3, 14, 18, and 19 are defective. Again, inferentially,
the margins on tooth 30 were not defective. Mst significantly,
at hearing, Dr. Shippee testified that Respondent affixed five
crowns and four had defective margins. Coupled with the
information in his report, Dr. Shippee' s testinony inplies that
tooth nunber 30 had acceptable margins. As noted above,

Dr. Shi ppee conceded that it was perm ssible to take an

i npression foll ow ng periodontal work, as long as the inpression
is accurate. It appears that is exactly what transpired as to
tooth nunber 30. Petitioner has failed to prove that the
sequence of procedures as to this tooth failed to neet the
appl i cabl e standard of perfornance.

24. In his May 20 report, Dr. Shippee msstates that, on
July 23, the hygienist scaled and planed the teeth in the upper
ri ght quadrant. As noted above and as reflected clearly in the
dental records, this work was done on July 24, not July 23.

This m sreading of the dental records may have contributed to

14



the focus of Dr. Shippee-and the Adm nistrative Conpl aint--on
toot h nunber 3, whose margins Dr. Shippee found defective, even
t hough the procedures were perfornmed in the proper order, rather
t han toot h nunmber 30, whose margins Dr. Shippee found
accept abl e, even though the procedures were perforned in reverse
order and only a few m nutes apart.

25. It is also relatively easy to resolve the claimthat
Respondent failed to check nmarginal integrity clinically and
radi ographically prior to cenenting the crowms. As was the case
with the preceding claim however, this claimitself requires
analysis to understand its nmeaning. First, Dr. Shippee
testified at hearing that a dentist neets the applicable
standard of performance by checking the margins clinically or
radi ographi cal ly--not both, as alleged in the Adm nistrative
Conpl aint. Second, the Adm nistrative Conpl ai nt does not
qualify its reference to the cenmenting of the crowns, which
takes place with both the tenporary and per manent crowns, but
the record reveals that this allegation clearly does not apply
to the cenenting of tenmporary crowns. So, this claimraises the
guestions of whether Respondent clinically or radi ographically
checked the margins prior to permanently cenenting the crowns.

26. Respondent checked the margins clinically, with his
explorer, after cenenting the porcel ain-fused-to-nmetal crowns

into place. He tried to check the margi ns radi ographically, but

15



the patient's admttedly "very nervous" condition, which
produced the gagging reflex, prevented staff fromtaking x-rays
at that tinme. However, the clinical check revealed to
Respondent that he needed to recheck these margins, clinically
and radi ographically, at a subsequent visit, at which C J.

m ght better tolerate the necessary X-rays. Respondent could
reasonably have expected, at a subsequent visit, C. J. would not
gag over the X-rays because she had undergone these x-rays
previously in his office.

27. The question in this claimis thus reduced to whether
Respondent deviated fromthe applicable standard of performance
by cenenting the porcel ai n-fused-to-netal crowns prior to
checking the margins by either nmeans. At the hearing,

Dr. Shi ppee conceded on cross-exam nation that it was not a
departure fromthe applicable standard of performance for a
dentist not to check margins radi ographically prior to
permanently cenenting the crowns into place. He also conceded
that it would not be a departure fromthe applicable standard of
performance not to check the margins either way, if the denti st
were not using pernmanent cenent.

28. Respondent seized upon this opportunity to claimthat
his use of Durelon™revealed an intent to tenporarily cenent the
five crowns in place on August 15. This claimstrains

credulity. Respondent weakened the Durelon™w th Vaseline
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petrol eumjelly when applying tenporary crowns, and there does
not seemto be a category of sem -permanent crowns that would
accommodat e Respondent's argunent that Durel on™w t hout Vaseline
petroleumjelly was not a permanent adhesion. Al so, whatever
el se can be said of Respondent's dentistry, no one can argue
with the durability of his cementing. The "tenporary” adhesive
that he applied on August 15, 2002, renained in place, four
years later, when Dr. Shippee examined C. J. The evidence thus
establ i shes that Respondent intended to permanently cenent the
crowns that he affixed on August 15, subject to one condition.
29. However, Respondent was prepared to renove the
"permanently" cenented crowns if the nmargins proved defective.
There was no other reason to note in his dental records of
August 15 the need to recheck the margins. Likew se,
Dr. Shippee testified that, at sonme point over his |ong career,
he may have "pernmanently" set a crown with a defective margin,
and it would not have been a departure fromthe standard of
performance to have di scovered the open nargin as nuch as two
years |l ater--as long as he then renoved the crown and repl aced
it wwth a properly fitting one. Coupled wth Dr. Shippee's
earlier concession that a dentist could permssibly permanently
cenent a crown into place prior to checking the margins
radi ographically, it is difficult to find a departure fromthe

appl i cabl e standard of performance by the sequence followed by
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Respondent in this case in cenenting the pernmanent crowns,
checking the margins, and noting the need to recheck the margins
at a later visit.

30. On re-direct, Dr. Shippee reversed hinself, again, and
testified that he would dry seat porcel ain-fused-to-netal crowns
and, if he found defective margins, he would not permanently
cenent themuntil he had replaced the defective crowns.

However, this testinmony was | ess convincing than his above-
descri bed adm ssi ons on cross-exam nation, especially after
consideration of the testinmony of Dr. Fisher. Dr. Fisher
testified that a dentist who "permanently"” cenents porcel ain-
fused-to-netal crowns, know ng that the margi ns are defective,
does not deviate fromthe applicable standard of performance, as
Il ong as he intends to use the "pernmanent” crowns as tenporaries
and replace themw th properly fitting crowns at a subsequent
visit. Petitioner has failed to prove that Respondent's

per manent cenenting of the crowns into place, prior to checking
themclinically or radiographically, failed to neet the
appl i cabl e standard of performance, at |east when he checked
themwi th an explorer imedi ately after cenenting them and
docunented the need to recheck the margins--and, if necessary,
repl ace the crowns--at a subsequent office visit.

31. The third claimis the nost significant because, as

Dr. Shippee testified, "the margins are the real problem"™ On
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this claim the Administrative Conplaint is clear: the distal
margi ns on teeth nunbers 3, 14, and 18 are all egedly defective.

32. Dr. Fisher testified that the distal margin on tooth
nunber 14 is defective, and the crown needs to be replaced.
However, he found no defective margin on tooth nunber 18. He
evidently found a | ess serious defective margin on tooth numnber
3. Dr. Fisher testified that he found no evi dence of decay on
any of these teeth. Although C J. had evidence of gum
inflammation, Dr. Fisher attributed that to the absence of a
cl eaning over the preceding year. 1In contrast, Dr. Shippee
unequi vocal | y found defective distal margins on all three
teeth-both clinically and radiographically. Dr. Shippee's
testinony is credited on this point.

33. The record offers little support for any finding as to
why the margins are defective. Respondent sends his inpressions
to alab for the preparation of the crowns--a practice that
Dr. Shi ppee finds acceptable, even though he makes his own
crowns. The allegations inply a causal |ink between
Respondent's practice of taking inpressions shortly after
periodontal work with the resulting defective margins. However,
the evidentiary record offers little support for this theory.

34. Due to his msreading of the dental records, as noted
above, Dr. Shippee erroneously concluded that Respondent took

the inpressions of teeth nunbers 3 and 14 shortly after his
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hygi eni st scal ed and pl aned these teeth. But the sequence of

t hese procedures was actually the reverse of what Dr. Shippee
had found. On the other hand, Respondent took the inpression of
tooth nunber 18 one week after the periodontal work to that
area, but the likelihood of an adverse result caused by this
sequence is dimnished by two facts. First, Dr. Shippee opined
that at | east one week was necessary for the proper healing to
take place. Second, when Respondent actually took an inpression
of one tooth--tooth nunber 30--only a few mnutes after the
periodontal work, the margins for this tooth were fine: this
was the only tooth wth acceptable margins, and it was the only
tooth for which the inpressions foll owed i medi ately upon the
conpl etion of the periodontal work. This theory of causation
thus finds little support in the present record.

35. Notw thstandi ng whet her the defective margins on these
three teeth resulted fromthe poor workmanshi p of Respondent or
the | ab, another issue energes with respect to whether, on
August 15, Respondent was finished with his crown work on these
three teeth. As noted with respect to the second claim
di scussed i mmedi atel y above, Respondent was not finished, and
t he applicabl e standard of perfornmance does not prohibit him
fromcontinuing to service these teeth, at least for a
reasonabl e period past August 15, until he obtained a

satisfactory result.
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36. In theory, the work coul d have been so deficient, as
of August 15, as to constitute a departure fromthe applicable
standard of performance, despite Respondent's intent to continue
to service these teeth. However, Dr. Shippee's testinony does
not support this theory. |In particular, the record is devoid of
evi dence establishing how far a dentist's work nmust stray, in
ternms of defective distal margins, before the applicable
standard of performance deprives himof a chance to fix his
work. Petitioner has failed to prove that, under the
ci rcunst ances, the crown restoration work, as of August 15, on
teeth nunbers 3, 14, and 18 failed to neet the applicable
standard of performance due to the presence of defective margins
on the distal surfaces of these teeth.

CONCLUSI ONS OF LAW

37. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. 88 120.569, 120.57(1),
and 456.073(5), Fla. Stat. (2007).

38. Section 466.028(1)(x), Florida Statutes, authorizes
the Board of Dentistry to inpose discipline for:

Being guilty of inconpetence or negligence
by failing to meet the m ni num standards of
performance in diagnosis and treatnment when
nmeasur ed agai nst generally prevailing peer
performance, including, but not limted to,
t he undertaki ng of diagnosis and treatnent
for which the dentist is not qualified by
trai ning or experience or being guilty of
dental mal practice.
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39. Petitioner nust prove the material allegations by

cl ear and convinci ng evidence. Departnent of Banki ng and

Fi nance v. Gsborne Stern and Conpany, Inc., 670 So. 2d 932 (Fla.

1996) and Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

40. For the reasons set forth above, Petitioner has failed
to prove any of the three clainms set forth in the Adm nistrative
Conpl ai nt .

RECOMVVENDATI ON

It is

RECOMVENDED t hat the Board of Dentistry enter a final order
di sm ssing the Adm nistrative Conplaint agai nst Respondent.

DONE AND ENTERED t his 31st day of August, 2007, in

Tal | ahassee, Leon County, Florida.

bobs il

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 31st day of August, 2007.
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4052 Bal d Cypress Way, BIN C08
Tal | ahassee, Florida 32399-1701

Josefina M Tanmayo, General Counsel
Department of Health

4052 Bal d Cypress Way, BIN A02

Tal | ahassee, Florida 32399-1701

Dom nick J. Gaziano, Esquire
Erin M O Toole, Esquire
Bush, Graziano & Rice, P. A
Post O fice Box 3423

Tanpa, Florida 33601-3423

H Wayne Mtchell, Esquire
Department of Health

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this recormmended order. Any exceptions
to this recormended order must be filed with the agency t hat
will issue the final order in this case.
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